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CHAPTER 2

GOOD GOVERNANCE

2.6
PARTICIPATION OF TRADITIONAL LEADERS - REGULATIONS
2.6(1)(a)
PURPOSE
The purpose of the Regulations is to regulate the participation of traditional leaders in the proceedings of a municipal council; and prescribe their role in the affairs of a municipality. 
2.6(1)(b)
GUIDING AND ENABLING LEGISLATIVE AND POLICY FRAMEWORKS
(i) The Constitution of the Republic of South Africa, 1996
(aa)
Section 7.2 of the Constitution compels the state to respect, protect, promote and fulfil the rights in the Bill of Rights. Moreover, Section 8.1 of the Constitution contemplates that the Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs of state. In terms of Section 39 (3) of the Constitution, the birth and legislative based rights of traditional leaders are protected under the principles of the Bill of Rights. Traditional leaders through these rights are legitimately entitled to reign and exercise authority in their communities. 
(bb)
Furthermore, Section 211(1) of the Constitution recognizes the institution, status and role of traditional leadership according to customary law and subject to the Constitution. Section 211(2) further determines that a traditional authority that observes a system of customary law may function subject to any applicable legislation and customs. Section 212(1) of the Constitution determines that national legislation may provide for a role for traditional leadership on matters affecting local communities as an institution at local level. 
(cc)
Section 164 of the Constitution provides for national legislation or provincial legislation within the framework of national legislation to deal with a matter concerning local government not dealt with in the Constitution. One typical matter affecting local government that is dealt with through national legislation and provincial legislation through the framework of the national legislation is the representation of traditional institutions in municipal councils. 

(dd)
The constitutional provisions cited infra resulted in the promulgation of various pieces of legislation at national level such as the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003) (Framework Act) and incorporation of various clauses contemplating the role of traditional leaders in this universal democratic era in various Local Government legislation.
(ii) The White Paper on Local government, 1998
The conceptualization of the role of traditional leaders in local government is contemplated in Section D (4) of the White Paper on Local Government, 1998. A cooperative model for rural governance provides for consultation, communication and cooperation between traditional leaders and municipalities on all programmes and projects. Moreover, it provides for representation of traditional leaders in municipal councils. Furthermore, it provides for provincial government to determine additional responsibilities in line with the model. This conceptualization informs several local government statutes which make provision for the role of traditional leaders in this democratic government era.
(iii) Local Government: Municipal Structures Act, Act No. 117 Of 1998
(aa)
Section 81(1) of the Municipal Structures Act, 1998 provides for the participation of traditional communities, through their leaders, in the proceedings of municipal councils. Category A, B and C municipalities are provided for in accordance with Sections 2 and 3 of the Municipal Structures Act.

(bb)
Traditional Leaders who may represent traditional communities in the proceedings of municipal councils are identified by the MEC for Local Government in the Province after consultation with the Provincial House of Traditional Leaders as contemplated in Section 81(2) of the Municipal Structures Act. Traditional leaders so identified must be allowed to attend and participate in any meeting of the municipal council. Schedule 6 to the Municipal Structures Act refers to a traditional leader who holds supreme office of authority among other traditional leaders of the traditional authority who qualifies for such identification. This implies recognized or appointed traditional leaders (kings/queens, principal traditional leaders and senior traditional leaders). 
(cc)
In terms of section 81(2)(b) of the Municipal Structures Act, the number of traditional leaders that may participate in the proceedings of a municipal council may not exceed 20% of the total number of councilors in a respective municipality. In terms of section 81(2)(c) of the Municipal Structures Act, the relevant MEC may determine a system for the rotation of traditional leaders in cases where the number of traditional leaders identified exceeds the 20% limit referred to in section 81(2)(b). 

(dd)
Section 81(3) of the Municipal Structures Act requires that before a municipal council takes a decision on any matter directly affecting the area of a traditional authority, that municipal council must give the leader of the concerned traditional authority the opportunity to express a view on the matter. Item 15(8) of Schedule 1 to the Municipal Structures Act provides a traditional leader is entitled to the consultation even if his participation is suspended or cancelled due to misconduct as a participating traditional leader. 

(ee)
Section 81(4) of the Municipal Structures Act makes provision for an MEC to regulate the participation of traditional leaders in the proceedings of municipal councils and to prescribe their role in the affairs of a municipality. Such regulations are intended to minimize bottlenecks and challenges in the practical implementation of Section 81 of the Municipal Structures Act. KwaZulu-Natal is guided in terms of the KwaZulu-Natal Regulations on the participation and the Role of traditional leaders in municipal councils and municipalities 2015 (KZN Regulations) as published on 2 October 2015.
(ff)
Section 81(5)(a) refers to the applicability of appropriate provisions of the Code of Conduct set for Councillors in the Municipal Systems Act to participating traditional leaders. Section 81(5)(b) of the Municipal Structures Act deals with the determination and payment for out of pocket expenses arising as a result of a traditional leader’s participation in the municipal council. It provides as follows:
(i)
A traditional leader who participates in the proceedings of a municipal council is entitled to the payment of out of pocket expenses in respect of such participation.

(ii)
A municipal council must determine the criteria for, and calculation of, the out of pocket expenses referred to in subparagraph (i).

(iii)
Out of pocket expenses referred to in subparagraph (i) must be paid from the budget of the municipality in question.
2.6.(1)(c)
PROCESS OF IDENTIFICATION
(i) For the purposes of the identification of traditional leaders who may participate in the proceedings of municipal councils -
(aa) the reference to “traditional authority” in section 81 of Structures Act, should be interpreted as a reference to “traditional council” as referred to in the Traditional Leadership and Governance Framework Act;
(ab) such a traditional council must have been established and recognised in accordance with the provisions of section 3 of the Framework Act; and 
(ac) only a traditional leader who has been recognised as a senior traditional leader in accordance with the provisions of sections 11 of the Framework Act, may be considered for such identification.
(ad) A traditional leader may not be identified for the purposes of participation in the proceedings of a municipal council as contemplated in section 81 of the Structures Act if he or she –

(i) is under the age of 21;

(ii) is not a South African citizen;
(iii) has been removed as a senior traditional leader in accordance with the relevant provisions of the Framework Act or any similar provisions contained in the relevant provincial legislation;
(iv)  
has been convicted of an offence and is sentenced to imprisonment for more   than 12 months without the option of a fine;
(v)  
is impaired to the extent that he or she cannot participate in the proceedings of the municipal council;
(vi)  
is an un-rehabilitated insolvent or has entered into a compromise with his or her creditors;
(vii) is of unsound mind and has been so declared by a competent court;
(viii) is a member of a municipal council in question;
(ix)  
is a member of a provincial legislature;
(x)  is a member of the National Assembly;
(xi)  is a permanent delegate in the National Council of Provinces;
(xii) is a full-time member of any house of traditional leaders: Provided that if there is an insufficient number of traditional leaders available in a particular municipal area, the MEC may consider traditional leaders who are full-time members of a provincial or local house provided such traditional leaders are ordinarily resident within the municipal area concerned.
(ii)
A traditional leader who has been identified for participation in the proceedings of a municipal council may no longer participate in such council if –

(i) any of the circumstances referred to in sub paragraph 2(7)(1)(c)(i) becomes applicable to such a traditional leader; or
(ii) he or she applies for relief as an identified traditional leader through the Local and the Provincial Houses of Traditional Leaders and his or her application is accepted by the MEC.
(iii)
For the purposes of the requirements of Schedule 6 to the Structures Act, the following should apply:

(aa) The MEC responsible for local government in a province must, at least three weeks prior to the election of a municipal council, determine the maximum number of traditional leaders who may participate in the proceedings of such municipal council and inform the provincial house of traditional leaders accordingly. 

(ab) The provincial house must in writing, within 30 days from the date of the MEC’s request, provide the MEC with recommendations on which traditional leaders could be considered for such identification. For this purpose, the following should apply:
(ac) Traditional Affairs Branch must provide the MEC and provincial house with a list containing the details of all recognised senior traditional leaders within the province and indicating the municipal areas where such traditional leaders are ordinarily resident. 
(ad) The provincial house in its recommendations must take into account the factors mentioned in paragraphs 2(6)(1)(c)(i), 2(6)(1)(c)(ii) and 2(6)(1)(c)(iv). 
(ae) The provincial house in consultation with the relevant local houses must hold a consultative meeting with all recognised senior traditional leaders falling within the area of jurisdiction of the relevant municipal council. The senior traditional leaders present at such a meeting must nominate from amongst themselves the required number of traditional leaders to be identified in terms of section 81. Consensus should be reached on the nominated traditional leaders. If no consensus can be reached, the senior traditional leaders present at the meeting must vote for nominated candidates by a show of hands or secret ballot if necessary. 
(af) The recommendations of a provincial house must include the category of municipality in respect of which such traditional leaders should be identified for: Provided that a senior traditional leader may not participate in the councils of more than one category of a municipality unless there is an insufficient number of senior traditional leaders available for such participation or the MEC has reasons to make such an identification.
(ag) If the number of recognised senior traditional leaders in a specific municipal area is less than the maximum number allowed for participation in such municipal council, all such senior traditional leaders, provided that factors mentioned in paragraphs 2(6)(1)(c)(i) and 2(6)(1)(c)(ii) are taken into account, should be recommended by the provincial house, in which instance it is not necessary to hold a consultative meeting as referred to in subparagraph 2(6)(1)(c)(ii)(ee). 
(ah) In instances where there are more senior traditional leaders available than the maximum number required, the provincial house must also provide the MEC with a list of the senior traditional leaders who have not been identified and indicate which of those senior traditional leaders should fill any vacancy, as well as the order in which such leaders should be identified to fill any vacancy: Provided that such replacement will only take place –

(a) when an identified traditional leader dies; or
(b) when any of the circumstances referred to in paragraph 2(b) becomes applicable. 
(c) When the MEC decides to make another identification or order. 

(iv)
As far as possible and where applicable, at least one third of the traditional leaders to be identified for participation in the proceedings of a municipal council should be women. 
(v)
An identified traditional leader shall attend council meetings and participate in the proceedings of a municipal council for the duration of the term of such council as contemplated in section 24 of the Structures Act. 

(vi)  An identified traditional leader may serve consecutive terms: Provided that there are no other recognised traditional leaders available to be considered for identification when a new municipal council is elected or unless the MEC deems it necessary for the traditional leader to continue.  

(vii)
An identified traditional leader may not request any other person to participate in the proceedings of a municipal council as contemplated in sub item (i) on his or her behalf. 

2.6.1(d) 
OTHER TRADITIONAL LEADERS
(i) The municipal council or a committee of a municipal council may invite any recognised traditional leader other than an identified traditional leader, to address such municipal council or committee on any matter affecting the relevant traditional community or communities. 

(ii) The invited traditional leader may be reimbursed for the subsistence and travelling costs which must be paid by the relevant municipality from its budget. Travelling expenses may be reimbursed using the Department of Transport rates and the subsistence must be in line with the policy of the relevant municipality.

2.6.1(e) APPLICATION
The Regulations below were published on 2 October 2015 and remain in force until repealed or replaced. These regulations apply to all traditional leaders and municipalities within KwaZulu-Natal Province. 
REGULATION NOTICE 146 OF 2015
KWAZULU-NATAL REGULATIONS ON THE PARTICIPATION AND ROLE OF TRADITIONAL LEADERS IN MUNICIPAL COUNCILS AND MUNICIPALITIES

I hereby make the Regulations contained in the Schedule hereto under section 81(4) of the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998), in order to regulate the participation of traditional leaders in the proceedings of municipal councils, and to prescribe the role of traditional leaders in the affairs of a municipality.

Given under my Hand at Pietermaritzburg on this …...…. day of …..................., Two thousand and Thirteen.
N DUBE

Member of the Executive Council of the Province of KwaZulu-Natal
responsible for Local Government and Traditional Affairs

SCHEDULE

Definitions
1. In these regulations, any word or expression to which a meaning is assigned in the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998), bears the meaning so assigned to it, and, unless the context otherwise indicates – 
“Act” means the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998);

“Constitution” means the Constitution of the Republic of South Africa, 1996 (Act 108 of 1996);

“Provincial Gazette” means the official Provincial Gazette of the Province of KwaZulu-Natal;

“responsible Member of the Executive Council” means the KwaZulu-Natal Member of the Executive Council responsible for Local Government and Traditional Affairs; and

“traditional leader” means a senior traditional leader recognised as such in accordance with the provisions of section 19 of the KwaZulu-Natal Traditional Leadership and Governance Act, 2005 (Act No. 5 of 2005), or the corresponding provision of any Provincial Act which may succeed or replace that Act, and who has, for the purposes of these Regulations, been identified by the responsible Member of the Executive Council by notice in the Provincial Gazette, in accordance with the provisions of section 81(2) of the Act.

Participation in municipal councils

2.(1) A traditional leader who is ordinarily resident in the area of jurisdiction of a municipality may participate in the proceedings of that municipal council.

(2) A traditional leader – 
(a) may participate in the proceedings of the relevant municipal council and may perform such other official or ceremonial duties delegated to him or her by the municipal council;

(b) may attend and participate in any meeting of the relevant municipal council, and may submit motions, make proposals and ask questions;

(c) may attend and participate in meetings of a committee of the relevant municipal council established in terms of sections 79 and 80 of the Act, and may submit motions, make proposals and ask questions;

(d) is subject to the appropriate provisions of the Code of Conduct contained in Schedule 1 to the Local Government: Municipal Systems Act, 2000 (Act No. 32 of 2000), and the Standing Rules and Orders of the relevant municipality;

(e) is not entitled to vote in any meeting of the municipal council or council committee and cannot be included for the purpose of establishing a quorum in the municipal council or council committee; and

(f) may address and advise the municipal council on any – 

(i) matter directly or indirectly affecting traditional leadership or the relevant traditional community; or
(ii) other matters involving traditional communities in the area of jurisdiction of the relevant municipal council.

Role of traditional leaders

3. A traditional leader must assume the following roles in the municipality – 
(a) identify and inform the municipality of community needs in a non-partisan manner;

(b) influence the municipality in embracing and promoting heritage, language, customs and traditions in accordance with the latter and spirit of the Constitution;

(c) facilitate the involvement of traditional communities in public participation and give input on the municipally integrated development plans;

(d) support the municipality in promoting integrated local economic development planning;

(e) alert the municipality to any hazard or calamity that threatens the relevant traditional community, thus contributing to disaster management;
(f) participate in the development of policy and legislation in the municipality;

(g) recommend appropriate interventions aimed at contributing to the development of, and service delivery in, the relevant traditional community; and

(h) support the municipality in the development and implementation of its programmes.
Relationship between municipalities and traditional leaders

4. A municipality and traditional leaders must – 
(a) recognise and respect – 
(i) the local sphere of government as a distinctive, interdependent and interrelated sphere of government as envisaged and provided for in the Constitution; and

(ii) their respective status, roles, powers and functions as organs of state within the local sphere of government, so as to give effect to the principles of co-operative governance as set out in Chapter 3 of the Constitution; and

(b) co-operate with one another in mutual trust and good faith by – 
(i) fostering sound working relations with one another;
(ii) assisting and supporting one another in the execution of their roles and responsibilities;
(iii) developing a communication strategy and mutually agreed upon protocols for information sharing, co-ordination and consultation purposes; and

(iv) adopting mutually agreed upon procedures and internal dispute resolution mechanisms.

Breach of Code of Conduct

5. In the event of any breach of, or non-compliance with, the Code of Conduct contained in Schedule 1 to the Local Government: Municipal Systems Act, 2000 (Act No. 32 of 2000), by a traditional leader, the relevant municipal council must, forthwith – 
(a) inform the Provincial House of Traditional Leaders;
(b) inform the responsible Member of the Executive Council; and

(c) investigate and finalise the matter of any alleged breach or non-compliance in accordance with the provisions of Schedule 1 to the Local Government: Municipal Systems Act, 2000.

Short title
6. These Regulations are called the KwaZulu-Natal Regulations on the Participation and Role of Traditional Leaders in Municipal Councils and Municipalities, 2015.
2.6.1(g)
MONITORING AND REVIEW
The MEC or any person or persons within KwaZulu-Natal Department of Cooperative Governance and Traditional Affairs designated by the MEC, is responsible for monitoring the implementation of the Regulations. Municipalities and traditional leaders are entitled to contribute to the review of these Regulations. The MEC may review these Regulations in order to address gaps that may arise during implementation.
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